United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






BRIEF OF APPELLANT AND JOINT APPENDIX 


Foe the District of Columbia. Circuit 


No. 13,240 


ALFRED H. ADLER, Appellant, 


HERBERT C. BROWNELL, Attorney General of the 
United States of America, 

JOSEPH SWING, Commissioner of Immigration & 
Naturalization Service, et al, and 

NATIONAL SURETY CORPORATION, Appellees. 


e1 ^ 


Alfred EL Adler, 
jPro se, 

i 1775 Broadway, 
New York, N.Y. 




STATEMENT OF QUESTIONS PRESENTED 

The question presented is whether the act of the Dis¬ 
trict Director of Immigration in declaring an alien bond 
breached for failure to leave the United States of America 
within the period prescribed was not arbitrary and 
capricious where the alien married an American citizen 
after lawful entry into the United States; for whom a 
petition for an immigration visa was granted during the 
time allotted her to remain in the United States and who, 
prior to the expiration of her visitor’s* visa, became 
pregnant with severe complications and upon expert 
medical advice was forbidden to travel at the risk of grave 
physical injury to herself and probable loss of the embryo; 
who was a person of good moral character and rendered 
valuable services to the State Department of the United 
States as an employee; whose husband, a native bom citi¬ 
zen of the United States, rendered valuable services dur¬ 
ing World War II to the United States of America with 
the War Department; and who when physically able did 
leave the United States of America and did make a valid 
reentry prior to the determination of the breach. 
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IN THE 


United States Court of Appeals 

Foe the District op Columbia Circuit 


No. 13,240 


ALFRED H. ADLER, Appellant, 
v. 


HERBERT C. BROWNELL, Attorney General of the 
United States of America, 

JOSEPH SWING, Commissioner of Immigration & 
Naturalization Service, et al., and 

NATIONAL SURETY CORPORATION, Appellees. 


Appeal from llie United States District Court for the 
District of Columbia 


BRIEF OF APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of the United States 
District Court for the District of Columbia dated Febru¬ 
ary 2, 1956, granting the defendants’ motion for summary 
judgment dismissing the petition herein. These proceed¬ 
ings were instituted to review and set aside the decision 
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of the Bureau of Immigration and Naturalization declar¬ 
ing a bond given in connection with a visitor’s visa granted 
petitioner’s wife breached and forfeited, which bond was 
executed by the National Surety Company. The pro¬ 
ceedings were commenced pursuant to the act of June 11, 
1946, more particularly known as Administrative Pro-, 
cedure Act, Title 5, Section 1009. The appeal being from 
an order granting summary judgment, the United States 
Court of Appeals has jurisdiction to review the order 
in question, Title 28, Section 1291 of the U.S.C.A. The 
proceedings were instituted in the United States District 
Court for the District of Columbia for the reason that the 
Attorney General of the United States of America is a 
party defendant in the action. 

STATEMENT OF THE CASE 

The petitioner is a native born citizen of the United 
States of America (P. 2, Affd. in Opposition to Motion, Jt. 
App. 16). His wife, formerly Katherine Timar, first en¬ 
tered the United States on February 7, 1948 and returned 
to Paris, France on July 14, 1948, the time allotted her in a 
visitor’s visa (Para. 2, Affd. in Opposition, Jt. App. 17). 
In November, 1949, a second visitor’s visa was given said 
Katherine Timar in Paris, France and upon her arrival in 
the United States of America, a departure bond was posted 
by the National Surety Company in the sum of $500.00 
(Para. 2, Affd. in Opposition, Jt. App. 17). On January 8, 
1950, said Katherine Timar was married to the petitioner in 
New York (Para. 2, Affd. in Opposition, Jt App. 17). On 
March 30, 1950, petitioner posted collateral with the Na¬ 
tional Surety Company (Para. 7, Motion in Opposition, Jt. 
App. 21). The departure date under the bond was April 
14, 1950 (Para. 3, Affd. in Opposition, Jt. App. 17). A 
petition for the issuance of an immigration visa was 
granted by the State Department on March 22,1950 (Para. 
3, Affd. in Opposition, Jt. App. 17). Throughout, the peti¬ 
tioner and his wife have both acted promptly and diligently 
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in their efforts to establish a proper status (Jt. App. 19). 
Prior to the departure date, the petitioner’s wife became 
pregnant and was restricted to bed for several weeks as a 
result of internal bleeding. Her physician, a member of 
the Board of Gynecology and Obstetrics, forbade her to 
travel lest she imperil her health and probably have a mis¬ 
carriage (Para. 4, Affd. in Opposition, Jt. App. 17, 18). 
Thereafter, on January, 1951, Jay Richard Adler, issue 
of the marriage was born and further applications were 
made, as a result of which pre-examination was granted, 
and on March 26, 1952, petitioner’s wife obtained an im¬ 
migration visa in Niagara Falls, Canada and returned to 
the U. S. A. the same day. This was done voluntarily at 
petitioner’s expense (see Para. 11 of the Petition, Jt. App. 
20). On May 22,1952, after the reentry, the departure bond 
was declared breached. On appeal from the order declaring 
the bond breached, the original decision was adhered to 
(see Para. 14 of the Petition, Jt. App. 20). There was no 
hearing or examination into the facts upon oral testimony, 
W’herein examination or cross-examination of the petitioner 
and his "wife were held (Petition, Jt. App. 6). There was 
submitted before the Bureau of Immigration and Natural¬ 
ization and the lower Court evidence of the services ren¬ 
dered by the petitioner and his wife to the War Depart¬ 
ment and the State Department of the United States of 
America, respectively (see exhibits in Motion in Opposi¬ 
tion to Motion for Summary Judgment, Jt. App. 8, 9, 10, 
16). 


STATEMENT OF POINTS 

The decision of the District Director of Immigration and 
Naturalization declaring the bond breached was arbitrary 
and capricious and the lower court erred in granting the 
Motion for Summary Judgment dismissing the Petition 
herein. 
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ARGUMENT 

Research on the part of the appellant has failed to dis¬ 
close any cases analogous to the instant proceeding deter¬ 
mined by an Appellate Court. In each instance where a 
bond was declared breached and such holding sustained by 
a Reviewing Court, the facts were clearly distinguishable. 

So in United States v. Andre ana, 36 Fed. Supp. 821, 
the facts involved an illiterate infant who was admitted to 
the United States upon condition that he leave within 6 
months. The infant contended that the citizenship of the 
father prior to the infant’s entry into the United States 
conferred citizenship immediately upon his admission to 
this country. There the Court held that naturalization of 
parents only affect infant children dwelling in the United 
States. 

Kavounas v. United States , 89 Fed. Supp. 689, con¬ 
cerned the declaration of a breach of a bond given on condi¬ 
tion that the alien would not engage in business or occupa¬ 
tion for hire. This bond was declared breached upon the 
finding of a willful violation of the condition of the bond 
in that the alien did engage in a business for hire or pe¬ 
cuniary profit contrary to the express prohibitions to do 
so. 

The remaining case of Palumbo v. Union Indemnity 
Company, 19 Fed. Supp. 418, involved the breach of a 
bond for failure to surrender upon demand in violation of 
the terms of a bond. This matter involved one who was 
subsequently deported because of a criminal act. 

Thus it appears that whenever a bond was declared 
breached, the individual involved was an illiterate, willful 
violator or criminal. 

The most significant language found in the cases relevant 
to the issues before this Court appears in Kavaunas v. 
United States, 89 Fed. Supp. 689, at p. 691: 
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“As a general proposition courts are reluctant to 
declare forfeitures on bonds on narrow and technical 
grounds.” 

Concededly the bond was forfeited upon the narrow 
and technical ground that the petitioner’s wife did not 
leave the country on the date prescribed in the bond. Cer¬ 
tainly the physical condition of the petitioner’s wife pre¬ 
venting her from leaving which was unchallenged and un- 
eontradicted could leave no other interpretation or con¬ 
clusion but that the result of the decision of the District 
Director in declaring the bond breached was based on a 
narrow, technical, arbitrary and capricious exercise of 
his discretion in the matter. 

CONCLUSION 

The Order of February 2,1956 granting defendants’ Mo¬ 
tion for Summary Judgment should be reversed and peti¬ 
tioner should be granted the relief demanded in the petition. 

Respectfully submitted, 

Alfred H. Adler, 

Pro Se 
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IN THE 


United States Court oi Appeals 

For the District or Columbia Circuit 
No. 13,240 

ALFRED H. ADLER, Appellant , 
v. 

HERBERT C. BROWNELL, Attorney General of the 
United States of America, 

JOSEPH SWING, Commissioner of Immigration & 
Naturalization Service, et al., and 

NATIONAL SURETY CORPORATION, Appellees. 

Appeal from the United Stales District Court for the 
District of Columbia 

JOINT APPENDIX 

1 Filed Jan. 28, 1955 

united states district court 

DISTRICT OF COLUMBIA 

399-’55 

In the Matter of the Petition of 

Alfred H. Adler, #1775 Broadway, N. Y., 10, N. Y. To 
Vacate Forfeiture, Reinstate the Bond in Question and 
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to Restrain the Government from Collecting the Bond 
Penalty of National Surety Co. bond #5325326, 
Petitioner, 

— against — 

Herbert C. Brownell, Attorney General of the United 

States of America 

and 

Joseph Swing, Commissioner of Immigration & Naturali¬ 
zation Service, Edward J. Shaughnessy, District Di¬ 
rector of Immigration and Naturalization of the Dis¬ 
trict of New York and National Surety Co., Respond¬ 
ents. 

Petition to Review 

The petition of Alfred H. Adler, respectfully shows to 
this Court and alleges: 

1. I am the petitioner herein and reside at 241 West 
97th Street, New York, New York, a native born citizen 
of the U.S.A. 

2. That Herbert Brownell is the Attorney General of 
the United States duly authorized by law to carry into 
effect the provisions of the Immigration Act of February 
18, 1931 and February 6, 1917 and all amendments thereto 
and authorized by law to enter final orders thereunder; 
that defendant, Joseph Swing, is that Commissioner of 
Immigration and Naturalization to whom the aforesaid 
powers of the Attorney General have been duly dele¬ 
gated and defendant, Edward J. Shaughnessy, is 

2 the District Director of Immigration and Naturali¬ 
zation Service of the District of New York duly au¬ 
thorized to carry into effect the order of the aforemen¬ 
tioned offices of the Government of the United (States. 

3. This application is filed pursuant to the Act of June 
11, 1946, more generally known as the Administrative 
Procedure Act. 


4. By virtue of said “Administrative Procedure Act” 
above referred to, this Court has jurisdiction to review 
the proceedings in which the defendants are parties in their 
capacities as designated officers of the Government of the 
United States who enter final orders in administrative pro¬ 
ceedings by an agency of the Government of the United 
States. 

5. That one Katherine Timar first entered the United 
States of America on February 7, 1948 pursuant to a 
visitor’s visa. She returned to Paris, France on July 14, 
1948 which was within the period her visa remained in 
force and effect. 

6. In November, 1949, a new visitor’s visa was given 
said Katherine Timar in Paris, France. The visa as is¬ 
sued was not conditioned upon the execution of a depar¬ 
ture bond, but upon her arrival at the Port of New York 
on December 5, 1949, such bond was requested by an im¬ 
migration official, and a $500.00 bond was posted by the 
National Surety Co. on December 6, 1949, bearing 
#5325326. 

7. On January 8, 1950, the then Katherine Timar and 
the petitioner were married in New York, New York. Fol¬ 
lowing the marriage ceremonies, we spent a short time in 
Miami Beach, Florida on our honeymoon. Ever since we 
have resided together as man and wife in the City of New 
York. 

3 8. The departure date as provided in the visitor’s 

visa granted in Paris, France in November, 1949, 
and under which the bond was posted was April 14, 1950. 
A petition for the issuance of an Immigration visa was 
granted by the State Department on March 22, 1950 (Visa 
Petition No. 427233). Since additional time would be re¬ 
quired to process the papers in connection with the appli¬ 
cation for the Immigration visa, I made a request for the 
extension of my wife’s visitor’s visa. In reply to the ques¬ 
tion on this application as to whether my wife intended 
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to remain in the United States of America permanently, 
she truthfully answered “Yes.” The application was 
thereupon denied for the reason that since she intended 
to become a permanent resident, she could no longer be 
deemed a visitor. The Immigration Service, however, ex¬ 
tended her period of departure to June 14, 1950. 

9. In the meantime, my wife became pregnant and her 
physician, Dr. Josef Novak, 112 East 74th Street, New 
York, N. Y., a member of the American Board of Gvno- 
cology and Obstetricians, forbade her to travel. He affirma¬ 
tively stated that were said Katherine Adler to travel, it 
would probably result in a miscarriage and be dangerous 
to her health. Even without leaving the City of New York, 
my wife was restricted to bed for several weeks as a re¬ 
sult of internal bleeding during her confinement. 

10. Application was initiated for pre-examination on 
May 18, 1950, on the ground of unusual circumstances 
and annexed to the application a letter of appreciation from 
the War Department for services rendered by petitioner 

during World War II. Also, a copy of a letter 
4 written by the American Consul in Budapest, 

Hungary addressed to my wife in recognition of her 
services to the Department of State of the United States 
of America as employee thereof. Copies of these com¬ 
munications are annexed hereto. This request was denied 
for the technical reason that my wife was not in the 
United States for one year prior to the making of the 
application. 

11. On January 19, 1951, the issue of our marriage. Jay 
Richard Adler, was born in the City of New York. On 
March 29, 1951,1 renewed my request for pre-examination 
and requested that the matter be expedited by letter dated 
July 24, 1951. No disposition on this application was 
made. In September, 1951, my wife became pregnant 
again. Realizing the problems encountered with an infant 
of nine months and a pregnant woman, I thereupon made 
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application for suspension of deportation on October 18, 
1951. I appeared before the Immigration Service with 
my wife on November 6, 1951 and in response to the ques¬ 
tion propounded, admitted that she was in the country un¬ 
lawfully. Unlawfully, though, only to the extent that she 
overstayed the time granted by the visitor’s visa given in 
Paris, France and was physically unable to leave, within 
the time prescribed therein. A warrant of arrest was im¬ 
mediately issued which was in accordance with the pro¬ 
cedure applicable to a request for suspension of deporta¬ 
tion. At a hearing on this application at Ellis Island on 
January 14, 1952, I was advised by the Officer conducting 
the hearing that it would be more expeditious to seek pre¬ 
examination in the circumstances. I thereupon requested 
pre-examination and it was granted at the said hear- 
5 ing of January 14, 1952. My wife promptly sub¬ 
mitted her papers to the American Consulate in 
Niagara Falls, Ont., Canada, and on March 26, 1952, 
crossed the border and returned to Niagara Falls, New 
York with an immigration visa on the same day. She did 
so voluntarily, at my expense, and due to a desire to estab¬ 
lish her immigration status. 

12. Thereafter, on April 17, 1952, the Department of 
Justice, Immigration and Naturalization Service submitted 
a report regarding the alleged breach of the aforemen¬ 
tioned bond, and on May 22, 1952, said bond was declared 
breached. 

13. Both my wife and I have acted promptly and assidu¬ 
ously in our efforts to establish her status in the United 
States of America. The condition from which she suffered 
during her first pregnancy was corrected at the delivery of 
our son. In spite of being cautioned against a long trip 
during her second pregnancy, she, nevertheless, did go to 
Canada on March 26, 1952. Largely, as a result thereof, 
she almost gave pre-mature birth and was restricted to 
bed for two months until the birth of our daughter on June 
16, 1952, all the while suffering untold pain. 
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14. On May 22, 1952, a decision and order was entered 
by the District Director declaring the bond breached. An 
appeal from said order was taken on June 2, 1952, and on 
October 2, 1952, an order was entered affirming the said 
order. Reconsideration of the said order was granted, but 
on May 19, 1953, the aforesaid order was again affirmed. 

15. On or about March 30, 1950, I posted collateral in 
the sum of $500.00 with the National Surety Co., 

6 110 John Street, New York, N. Y. holding the said 

National Surety Co. harmless in the event said com¬ 
pany was required to make payment on the bond. 

16. That upon information and belief, the District Di¬ 
rector of Immigration and Naturalization has initiated pro¬ 
ceedings to collect the sum of $500 from the National 
Surety Co as a result of the order dated May 23, 1952, 
declaring the bond breached. On or about the 19th day 
of January, 1955, the National Surety Company paid the 
sum of $500 to the New York District Director after de¬ 
mand for payment on the alien bond was made without 
prejudice to any right the petitioner may have to take pro¬ 
ceedings to achieve a remission of the forfeiture of the 
bond. That the $500 collateral given the National Surety 
Company by the petitioner would become the property 
of the said National Surety Company, and the petitioner 
would suffer a loss of the aforesaid amount to his damage 
in like amount, unless the relief requested herein is granted. 

17. That the order of May 22, 1952 and the affirmance 
thereof by the Commission of Immigration was arbitrary 
and capricious, contrary to law and fact, and violated the 
14th Amendment of the Constitution of the United States 
of America in that it declared the aforesaid bond breached 
without an adequate examination and hearing. 

18. That the National Surety Co. was made a party de¬ 
fendant solely for the purpose of bringing all the parties 
before the Court. 
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Wherefore, petitioner requests that the bond in ques¬ 
tion be reinstated; that the decision of the Bureau of Im¬ 
migration and Naturalization be reviewed and set aside 
as arbitrary and capricious; that the forfeiture of 
7 the bond be vacated, and that the Treasurer of the 
United States or the New York District Director be 
ordered and directed to refund the sum of $500 hereto¬ 
fore collected by the New York District Director from the 
National Surety Company on bond No. 5325326, together 
with such other and further relief as this Court may seem 
just in the premises, for all of which no previous applica¬ 
tion has been made to this or any other Court, except that 
a previous proceeding was instituted upon the same set 
of facts alleged herein, wherein the same relief was re¬ 
quested in the United States District Court for the South¬ 
ern District of New York but the said proceeding in the 
said United States District Court for the said Southern 
District of New York was discontinued without prejudice 
to the commencement of the within proceeding contained 
in the petition herein. 

Dated: New York, New York, January 25, 1955. 

Alfred H. Adler 
Alfred H. Adler 
Petitioner 


State of New York ) 

County of New York f ss ’ : 

Alfred H. Adler, being duly sworn, deposes and says: 

That I am the Petitioner in the above-captioned pro¬ 
ceedings. 

That I have read the Petition herein and know the con¬ 
tents thereof. 
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That the same is true to my own knowledge, except those 
matters alleged to be on information and belief, and as to 
those matters I believe them to be true. 

Alfred H. Adler 
Alfred H. Adler 

Sworn to before me this 25 day of January, 1955. 

Stanley Hirsch 
Notary Public, State of New 
York 

No. 31-1807350 Qualified in 
New York County, Term Ex¬ 
pires March 30, 1955 
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EASTERN DISTRICT 
AIR TECHNICAL SERVICE COMMAND 

67 Broad Street, New York 4, N. Y. 

In Reply Address 
Communication and 
Envelope to Commanding 
Officer Attention 
Of Following Office 
Symbol EDCO 

1 December 1945 

Subject: Letter of Appreciation 

To: Mr. Alfred Adler 
209 W. 78th Street 
New York., N. Y. 

1. For the past four years we have been engaged in a 
war that has brought ruin and suffering to peoples of 
many nations. You, as a patriotic citizen offered your 
services to your country at this time of national emergency. 
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2. During the last forty-five (45) months, you have 
worked faithfully for a just cause. Now that the War has 
ended, it has become necessary to terminate many of the 
activities with this Command, and by so doing, we have 
been forced to reduce the number of our civilian personnel. 

3. It is my desire as Commanding Officer of the Eastern 
District, Air Technical Service Command, to take this 
opportunity to express my sincere appreciation for the 
efforts you have put forth while employed by the War 
Department. Your record has been such as to warrant 
praise. I feel sure that you will endeavor to do an excel¬ 
lent job in whatever capacity you may next be employed. 

James Dorrell 
Col AC 

W. S. McDuffee 
Colonel, Air Corps 
Commanding 


9 THE FOREIGN SERVICE 

OF THE 

UNITED STATES OF AMERICA 

Consular Section, 

American Legation, 

Budapest, 1 November 1946 

Mrs. Kato Timar, 

American Legation, 

Budapest 

Madam: 

I am very glad to be in a position to tell you that effec¬ 
tive Sunday, 20 October 1946, your salary was increased 
very substantially. 
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I want yon to know that I consider that the standard 
of your work is very high, and that this office is fortunate 
to have your services. 

John Peabody Palmer 
John Peabody Palmer 
American Consul 


10 Filed Feb. 21, 1955 

Answer of National Surety Corporation 

Fibst Defense 

The complaint fails to state a cause of action against 
this defendant. 


Second Defense 

1. The allegations of paragraphs one, two, three and 
four are jurisdictional and require no answer by this 
defendant. 

2. Proof is required of the allegations of paragraph 
five if the same are material to this defendant. 

3. This defendant admits that a Five Hundred Dollar 
($500.00) Bond was posted by National Surety Corpora¬ 
tion bearing Number 5325326 on behalf of Katherine 
Timar, but for the terms and conditions of the bond refers 
to the bond itself, and as to further allegations of para¬ 
graph six, neither admits nor denies but requires proof of 
these allegations, if same are material. 

4. None of the allegations of paragraphs seven, eight, 
nine, ten, and eleven seem to be directed to this defendant 
but if they are, proof is required thereof. 

5. Proof is required of the allegations of paragraph 
twelve if the same are material. 

6. Proof is required of the allegations of paragraph 
thirteen if the same are material. 
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7. Proof is required of the allegations of paragraph 
fourteen if the same are material. 

11 8. It is admitted that on or about December 6, 

1949 collateral for the aforementioned bond in the 
sum of Five Hundred Dollars ($500.00) was posted with 
National Surety Corporation by a Mrs. Stephen T. Kendall 
of New York City and that it appears that the collateral 
was on March 17, 1950, assigned to Alfred H. Adler, Peti¬ 
tioner in this action, that said collateral was to indemnify 
the defendant, National Surety Corporation, for any loss, 
cost, or expense it might incur in connection with the 
bond executed on behalf of Katherine Timar but for the 
terms, conditions, and provisions of said collateral agree¬ 
ment reference is made to the bond itself and the collateral 
receipt. 

9. This defendant admits that on or about January 19, 
1955 National Surety Corporation paid the sum of Five 
Hundred Dollars ($500.00) to the New York District Di¬ 
rector of Immigration and Naturalization by reason of de¬ 
mand for payment under bond heretofore referred to on 
behalf of Katherine Timar, but demands strict proof of 
all other allegations of paragraph 16. 

10. Proof is required of the allegations of paragraph 
seventeen if the same are material. 

11. The allegations of paragraph eighteen are jurisdic¬ 
tional and require no answer. 

Wherefore Defendant National Surety Corporation 
prays that any judgment by this Court either confirm the 
breach and forfeiture of the bond, or in the alternative, 
find that the bond has not been breached, that the bond be 
reinstated, and any payment made be refunded to Na¬ 
tional Surety Corporation, and that the defendant Na¬ 
tional Surety Corporation be exonerated and held free 
from any further liability to the Bureau of Immigration 
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and Naturalization or United States Government by rea¬ 
son of its execution of the aforesaid bond. 

Arthur C. Bailey 
Arthur C. Bailey 
Attorney for Defendant 
National Surety Corporation 
418 Woodward Building 
15th and H Streets, N. W. 
Washington 5, D. C. 
National 8-7201 

13 Filed July 6, 1955 

Motion for Summary Judgment 

Come now defendants Brownell, Swing and Shaugh- 
nessy, by their attorney, the United States Attorney for 
the District of Columbia, and respectfully move the court 
to enter judgment in their favor on the grounds that there 
is no genuine issue of material fact and that these de¬ 
fendants are entitled to judgment as a matter of law. 

Attached hereto and made a part of this motion by ref¬ 
erence are defendants’ Exhibits A and B, being certified 
copies of official government records concerning the pay¬ 
ment of the departure bond to the United States. 

Leo A. Rover 
Leo A. Rover 
United States Attorney 
Oliver Gasch 
Oliver Gasch 

Assistant United States Attorney 
Frank H. Strickler 
Frank H. Strickler 
Assistant United States Attorney 
Rums E. Stetson, Jr. 

Rufus E. Stetson, Jr. 

Assistant United States Attorney 
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Filed July 29, 1955 

Motion for Summary Judgment 

National Surety Corporation, through its attorney, 
Arthur C. Bailey, moves this Court for a summary judg¬ 
ment of dismissal of the suit filed herein and, for reason 
therefor, adopts the Motion of defendants Brownell, Swing, 
and Shaughnessy, filed herein. 

Arthur C. Bailey, 

Arthur C. Bailey, 

Attorney for Defendant 
National Surety Corporation, 
418 Woodward Building, 

15th and H Streets, Northwest, 
Washington 5, D. C. 

NAtional 8-7201 


19 Filed Jan. 3, 1956 

Affidavit 

State or New York ) 

County of New York ) 

Alfred H. Adler, being duly sworn, deposes and says: 

1. That I am the petitioner herein and submit this affi¬ 
davit in opposition to the motion for summary judgment 
brought by the defendants, the Hon. Herbert C. Brownell, 
Hon. Joseph Swing and Hon. Edward J. Shaughnessy. As 
indicated in the petition the National Surety Company 
was joined solely to bring all the parties before the court. 

Prior to summarizing the factual situation, I feel in¬ 
cumbent to submit to the court the following information 
concerning the character of the parties: 
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20 I am a native born citizen of the United States of 
America. I am an attorney and counselor at law, 

having been duly admitted to practice in the December 
1932 Term of the Supreme Court of the State of New York, 
Appellate Division, First Department, and admitted to 
practice before the United States District Court for the 
Southern District of New York on the 28th day of April, 
1936. During the past year, I was appointed a Special 
Referee by the Presiding Justice of the Municipal Court 
of the City of New York, having been duly qualified as to 
character and fitness by the Association of the Bar of the 
City of New York. 

During World War II, I served with the Air Technical 
Service Command and was separated after four years and 
four months of service with the letter of appreciation which 
is annexed to the original petition and which is incorpo¬ 
rated herein by reference. 

My wife, the subject of this action, was born in the City 
of Budapest, Hungary, on March 12, 1915, graduated from 
the elementary and secondary schools in that City and con¬ 
tinued her cultural attainments at the University of 
Grenoble, France, at the Faculte du Droit. Thereafter my 
wife became attached to the United States State Depart¬ 
ment, Foreign Service Section, stationed in Budapest, 
Hungary, and served with distinction. So much so, that a 
letter of commendation was presented her, a copy of which 
was annexed to the original petition and is incorporated 
herein by reference. 

I feel it material to state that this information was fully 
and fairly presented to the District Director of Immigra¬ 
tion & Naturalization and to the Commissioner of Immigra¬ 
tion & Naturalization Service in the papers pre- 

21 sented for consideration to them and from whose de¬ 
cisions your petitioner seeks relief in this action. 

2. This action was instituted to set aside the decision 
rendered by the District Director of the Immigration & 


17 


Naturalization Service as affirmed by the Commissioner of 
Immigration & Naturalization Service as arbitrary and 
capricious; and that a bond in the sum of $500 heretofore 
collected by the New York District Director from the Na¬ 
tional Surety Company be reinstated and the proceeds 
thereof be returned to your petitioner. The relevant facts 
leading to the disposition by the District Director and 
Commissioner of the Immigration & Naturalization Serv¬ 
ice arise out of the following circumstances: My wife 
entered the United States as a visitor on February 7,1948, 
and returned to Paris, France on July 14, 1948, which was 
the period alloted by the visa issued at that time. In 1949 
my wife obtained another visitor’s visa in Paris, France. 
Upon her arrival in New York on December 5, 1949, an 
Alien Entry Bond in the sum of $500 was required as a 
condition to entry which bond was posted by the National 
Surety Co. on December 6, 1949 bearing No. 5325326. 

On January 8, 1950, the then Katherine Timar and the 
petitioner herein were married in New York, New York. 
After a short honeymoon in Miami Beach, Florida, the 
petitioner and his wife have continuously resided in the 
City of New York, State of New York as man and wife. 

3. The departure date as provided in the visitor’s visa 
granted in Paris, France in November, 1949 and under 
which the bond was posted was April 14, 1950. On March 
22,1950, some weeks prior to the departure date, a petition 
for the issuance of an immigation visa was granted by the 

State Department bearing a visa petition No. 427233. 
22 Pending the application for an immigration visa, a 

request was then made for an extension of my wife’s 
visitor’s visa. This was denied for the reason that since 
my wife truthfully answered that she intended to remain 
in the United States of America permanently, she could 
no longer be considered a visitor. However, the period of 
her departure was extended to June 14, 1950. 

4. In the meantime, my wife became pregnant. Her ob¬ 
stetrician, Dr. Joseph Novak, presently residing at 865 
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Park Avenue, New York, New York, a member of the 
American Board of Gynecology and Obstetrics, forbade 
her to travel. He affirmatively stated that were my wife to 
travel it would probably result in a miscarriage and be 
dangerous to her health. Even without leaving the City of 
New York, my wife was confined to bed for many weeks as 
a result of internal bleeding during her confinement. 

Parenthetically, the cases cited by the movant wherein 
the bonds were breached certainly do not conform with 
the sets of facts in the instant action as may be ascertained 
from the following case abstracts: 

United States v. Andreano, 36 Fed. Supp. 821, involves 
an illiterate infant who was admitted to the United States 
upon condition that he leave within six months. It was 
contended that since his father was a citizen prior to the 
infant’s admission, said infant became a United States 
citizen immediately upon his admission to this country. 
The court held that naturalization of parents only affect 
infant children dwelling in the United States. 

Kavoxmas v. United States, 89 Fed. Supp. 689, concerns 
a bond given an alien on condition that he would not en¬ 
gage in business or occupation or employment for hire. 
The alien, however, did engage in business as a partner 
of a grocery store and derived a monthly income. The 
bond was declared breached due to his failure to leave in 
time and because he engaged in business in violation of the 
terms of the bond. 

23 Palumbo v. Union Indemnity Company , 19 Fed. 

Supp. 418, in this case the bond called for the sur¬ 
render of one Frisari on or before June 6, 1931. The bond 
was declared breached for the failure to surrender upon 
demand in violation of the terms of the bond and after a 
hearing or Writ of Habeas Corpus Frisari was deported. 

All these cases cited by the government bear upon either 
an issue of law or concern matters involving criminals. 
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illiterates or those who have willfully violated the condi¬ 
tions of the bond or have acted in bad faith. 

Significant, though, is the language of the Court in the 
Kavaunas case, 89 Fed. Supp. 689, at p. 691. 

“As a general proposition courts are reluctant to 
declare forfeitures on bonds on narrow and technical 
grounds.” 

The conclusion that both the petitioner and my wife 
acted in good faith is emphasized by the statement found 
in the government’s memorandum of points, wherein it 
is stated: 

“Although the circumstances may be such as to 
create sympathy for the plaintiff, the collection of the 
bond by the United States was lawful” 

More so will this factor be clarified by a continued sum¬ 
mary of the facts involved in this matter. 

Shortly after learning of my wife’s condition from Dr. 
Novak, an application was made for pre-examination on 
May 18, 1950, on the ground of unusual circumstances to 
which was included all the pertinent information contained 
herein and the certifications of merit. This request was 
denied for the technical reason that my wife was not in 
the United States for one year prior to the making of the 
application. The issues of unusual circumstances were 
overlooked or were not considered by the District Director. 

24 *■ 5. On January 13, 1951, Jay Richard Adler was 

born in the City of New York, issue of the marriage 
hereinabove referred to. On March 29, 1951, an applica¬ 
tion for pre-examination was renewed and on July 24, 
1951 a letter addressed to the District Director requesting 
that the matter be expedited was sent by my office. No 
disposition on this application was made. In September, 
1951, my wife again became pregnant. Thereupon an appli¬ 
cation for suspension of deportation was made on October 
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18, 1951. On November 6, 1951 a hearing was held at the 
Immigration & Naturalization Service and thereafter, at 
a hearing on January 14, 1952 at Ellis Island before the 
Immigration & Naturalization Service, at the suggestion of 
the presiding officer, pre-examination was requested and 
granted. My wife promptly made application for lawful 
admission and on March 26,1952, voluntarily and at my ex¬ 
pense crossed the border to Niagara Falls, Canada, and 
obtained her visa, returning to New York City on the same 
day. Again to Emphasize the prompt and assiduous efforts 
to establish legal status in the United States of America, 
my wife endangered her health by traveling to Niagara 
Falls, Canada. As a result thereof she almost suffered a 
premature birth of our second child and once again my 
wife was restricted to bed for a period of approximately 
two months. Subsequent to her lawful admission to the 
United States and on April 17, 1952, the Immigration 
Service reported a breach of the aforesaid bond and on 
May 22, 1952, the bond was declared breached. 

6. An appeal from the order of May 22, 1952, declaring 
the bond breached was taken on June 2, 1952, and on 
October 2, 1952 an order was entered affirming the said 
order. Reconsideration on the appeal was granted, but on 
May 19, 1953, the aforesaid order was again affirmed. 
Thereafter an action was instituted in the United States 

District Court for the Southern District of New 
25 York for the relief requested in the petition herein. 

All the parties were served, but due to the jqjis- 
dictional question as to service of process upon the At¬ 
torney General, a stipulation was entered discontinuing 
the action without prejudice. Thereupon your petitioner 
sought admission to the bar before the United States Dis¬ 
trict Court for the District of Columbia. During the inter¬ 
val between the discontinuance of the action in the United 
States District Court for the Southern District of New 
York and the commencement of this action, the District 
Director obtained the $500 payment on the bond in ques- 
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tion. The United States Attorney maintains that this act 
was sufficient to preclude a recovery by the plaintiff herein, 
but overlooks the fact that the payment was made to him 
“without prejudice to either or both of these parties or 
their representatives to seek a remittance of the for¬ 
feiture.” (See letter of National Surety Company, Janu¬ 
ary 20, 1955, annexed to the moving papers.) 

7. My interest in this case other than the principles in¬ 
volved is that I deposited the sum of $500 shortly after 
my marriage, with the National Surety Company as se¬ 
curity for the execution of the Alien Entry Bond in ques¬ 
tion. 

It is respectfully submitted that in view of the extenuat¬ 
ing circumstances involved in this matter; the fact that 
both the petitioner and his wife have promptly, constantly 
and expeditiously acted in accordance with the require¬ 
ments of law in an attempt to establish a lawful status; 
that due to the fact that the breach was involuntary but 
due to circumstances involving the health and wel- 
26 fare of a human being and because the declared 
breach was based on a “narrow and technical 
ground,” it is requested that the order declaring the bond 
breached be rescinded, that the bond be reinstated and an 
order entered directing the payment of the $500 to me. 
Further, it is respectfully requested that the instant motion 
be denied. 

AiiFiuBD H. Adler 

Sworn to before me this 30th day of December, 1955. 

Stajsxey Hibsch 
Notary Public, 

State of New York 
No. 31-1807350 Qualified in 
New York County, Term Ex¬ 
pires March 30, 1957 
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Filed Feb. 2,1956 
Order 

Upon consideration of defendants’ motion for summary 
judgment, plaintiff’s opposition thereto, and argument of 
counsel, and it appearing to the Court that there are no 
genuine issues of material fact and that defendants are 
entitled to judgment as a matter of law, it is by the Court 
this 2nd day of February 1956, 

Ordered that judgment be and the same hereby is en¬ 
tered for the defendants. 

Joseph C. MoGanaghy 
Judge 





























No. 13,240 

QUESTIONS PRESENTED 

This appeal is taken from a judgment entered by the 
District Court in favor of appellees upon an action in¬ 
stituted by appellant under the Administrative Procedure 
Act for a declaratory judgment vacating the forfeiture by 
appellees of appellant’s wife’s Alien Entry Bond and or¬ 
dering the amount of the bond—heretofore collected by ap¬ 
pellees—to be refunded. In the opinion of the appellees, 
the following questions are presented: 

(1) Whether the action instituted by appellant against 
appellees Attorney General, Commissioner of Immigration 
and Naturalization, and District Director of Immigration 
and Naturalization for the refund certain monies deposited 
in the United States Treasury was in reality a suit against 
the United States to which the United States had not con¬ 
sented and over which the District Court has no jurisdic¬ 
tion? 

(2) Whether appellees acted arbitrarily, capriciously 
and contrary to law by declaring appellant’s wife’s Alien 
Entry Bond breached and therefore forfeited when such 
bond was conditioned upon her leaving the United States 
by the date fixed in her visitor’s visa and when she failed 
timely to depart? 
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FOB THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,240 

Alfred H. Adler, appellant 


v. 

Herbert Brownell, Jr., et al., appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 

Appellant is a native and citizen of the United States. 
He resides in New York City and is an attorney and mem¬ 
ber of the bar of New York. (J.A. 2, 16). One Katherine 
Timar—a native of Hungary and concededly an alien at 
the time—obtained from the appropriate American con¬ 
sular officer in Paris, France in November, 1949, a visa for 
the purpose of visiting in the United States (J.A. 3,16,17). 
Her visitor’s visa provided that she must leave the United 
States on or before April 14, 1950 (J.A. 17). Upon her 
arrival in the United States on December 5, 1949, as a pre¬ 
requisite to her admission, an Alien Entry Bond, herein¬ 
after referred to as the departure bond, was posted by ap¬ 
pellee National Surety Corporation in the amount of $500.00 
and conditioned upon her departing from the United States 
on or before April 14, 1950 (J.A. 3). Appellant deposited 
collateral in the amount of $500.00 with appellee National 


(1) 
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Surety Corporation to indemnify it against any loss or ex¬ 
pense incurred in case the Company was required to make 
payment on the bond (J.A. 6, 11, 21). 

Just twenty-six days after her admission as a visitor, 
Katherine Timar was married to appellant in New York 
City and since then they have continuously resided together 
as man and wife (J.A. 3, 17). Appellant’s wife made ap¬ 
plication for an immigration visa and, pending disposition 
of such application, she also applied for extension of her 
visitor’s visa, which application was denied for the reason 
that she could no longer be deemed a visitor since she in¬ 
tended to become a permanent resident of the United States 
(J.A. 3-4, 17). The Immigration and Naturalization Serv¬ 
ice did extend her date of departure until June 14, 1950 
(J.A. 4, 17). Appellant’s wife became pregnant and her 
doctor, being of opinion that travel would probably result 
in a miscarriage, forbade her to travel (J.A. 17, 18). 

In May, 1950, appellant’s wife applied to the Immigra¬ 
tion and Naturalization Service for the privilege of pre-ex¬ 
amination, 1 which was denied her for the reason that she 
was ineligible since she had not been in the United States 
for the required one year (J.A. 4, 19). Appellant’s child 
was born in January, 1951, and appellant’s wife again be¬ 
came pregnant in September, 1951 (J.A. 4, 19). In No¬ 
vember, 1951, appellant and his wife appeared before of¬ 
ficials of the Immigration and Naturalization Service and 
admitted that she was in the United States unlawfully in 
that she had stayed beyond the date fixed by her visitor’s 
visa. She requested and was granted pre-examination. 
(J.A. 5). Appellant’s wife proceeded to Canada, obtained 
an immigration visa from the American Consul, and, on 
March 18, 1952, was admitted to the United States for per¬ 
manent residence (J.A. 5, 20). 

1 Pre-examination was a procedure authorized by regulation (8 
C.F.R. § 142 (1949)) by which aliens in specified categories already 
in the United States, who intended to apply to a Consular Officer 
in Canada for immigration visas for entry into the United States 
for permanent residence, were given the same type of inspection 
accorded incoming aliens in order to determine their admissibility 
prior to their departure to Canada. 


In May, 1952, appellee District Director of Immigration 
and Naturalization of the District of New York, hereinafter 
referred to as the District Director, declared the departure 
bond breached because of the failure of appellant’s wife to 
depart on or before June 14, 1950, as required by the con¬ 
dition of the bond. Appellant’s wife took an appeal from 
such order declaring the bond breached and appellee Com¬ 
missioner of Immigration affirmed, granted reconsidera¬ 
tion, and again affirmed (J.A. 6, 20). On January 20, 
1955, appellee National Surety Corporation, upon demand 
for payment of liquidated damages in the amount of the de¬ 
parture bond, transmitted its draft to the order of the 
Treasurer, United States, in the sum of $500.00 in full set¬ 
tlement of its liability upon the bond (J.A. 11, 13). The 
draft was accepted by the Finance Section of the Office of 
the District Director as payment in full and deposited in 
the account of the Treasurer of the United States in the 
Federal Reserve Bank at New York on February 2, 1955 
(J.A. 13, 14). - 

Appellant instituted an action in the United States Dis¬ 
trict Court for the Southern District of New York against 
the National Surety Corporation, the District Director, the 
Commissioner of Immigration and Naturalization and the 
Attorney General of the United States, but upon stipula¬ 
tion such action was discontinued without prejudice be¬ 
cause of the jurisdictional problem presented by the neces¬ 
sity of service of process upon the Attorney General (J.A. 
20). On January 28, 1955, appellant instituted an action 
in the District Court against the same defendants that he 
had named in his prior complaint. (J.A. 2). Appellant al¬ 
leged jurisdiction in the District Court pursuant to the Ad¬ 
ministrative Procedure Act to review the final administra¬ 
tive orders entered by the named defendants (J.A. 3). Ap¬ 
pellant alleged that the order declaring his wife’s de¬ 
parture bond breached was arbitrary and capricious, con¬ 
trary to law and fact and violated the fourteenth amend¬ 
ment in that it had been made without adequate examina¬ 
tion or hearing (J.A. 6). Appellant requested that: the 
departure bond be reinstated, the declaration of the breach 
by the Immigration and Naturalization Service be set aside 
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as arbitrary and capricious, the forfeiture of the bond be 
vacated and the Treasurer of the United States or the Dis¬ 
trict Director be ordered and directed to refund the sum 
of $500.00 theretofore collected from appellee National 
Surety Corporation (J.A. 7). Appellee National Surety 
Corporation answered and defended on the ground that ap¬ 
pellant’s complaint failed to state a cause of action (J.A. 
10). The other appellees, represented by the United States 
Attorney, moved for summary judgment in which they were 
joined by appellee National Surety Corporation (J.A. 12, 
15). The District Court upon consideration of appellees’ 
motion for summary judgment, appellant’s opposition 
thereto, and argument by counsel concluded that there were 
no genuine issues of material fact and that appellees were 
entitled to judgment as a matter of law and ordered entry 
of judgment for appellees (J.A. 22). A timely appeal was 
noted (R. 28). 

STATUTE AND REGULATIONS INVOLVED 

1. The pertinent portion of the Immigration Act of 1924, 
ch. 190,43 Stat. 162 (later repealed by 66 Stat. 279, 8 U.S.C. 
§ 1101-1503 (1952)) is as follows: 

“Sec. 15. 2 3 * The admission to the United States of an 
alien excepted from the class of immigrants by clause 
... (2) ... of Section 3 8 . . . shall be for such time 
and under such conditions as may be by regulations 
prescribed (including, when deemed necessary for the 
classes mentioned in clause (2) ... of Section 3 . . ., 
the giving of bond with sufficient surety in such sum 
and containing such conditions as may be by regula¬ 
tions prescribed) to insure that, at the expiration of 
such time or upon failure to maintain the status under 
which admitted, he will depart from the United States 


2 As amended by the Act of December 29, 1945, ch. 652, 59 Stat. 
672. 

3 Clause (2) of Section 3 of the Act refers to aliens visiting the 

United States temporarily as tourists or for business or pleasure. 


2. 8 C.F.R. § 119.3 (1949) provides as follows: 

“Conditions of admission. The conditions under 
which an alien may be admitted to the United States as 
a visitor shall be that he: 

• • • • • 

(c) Agrees to leave the United States within the 
period of his admission or any authorized extension 
thereof and establishes that he has the ability to 
leave. 


(f) Furnishes bond on Form 1-337 in a sum of not 
less than $500 to insure that he will depart from the 
United States at the expiration of his specific period 
of authorized stay ... if such bond is required by 
an officer in charge ...” 

3. 8 C.F.R. § 169 (1949) provides as follows: 

<<• • • • • 

2. Approval; extension agreements; consent of 
surety; collateral security. 

(a) Regardless of the section of law or regulations 
under which the bond has been required, the officers in 
charge . . . are authorized . . . where no substan¬ 
tial change is made in the conditions printed on the 
forms, to approve bonds which are prepared on the 
following approved forms: 

• • • • • 

(3) Form 1-337 or Form 637, ‘Bond Conditioned for 
Departure of an Alien Temporarily Admitted under 
the Immigration Act of 1924 as a Tourist or Visitor 
for Business or Pleasure.’ 
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3. Violation; authority to cancel. 

If any condition of a bond executed in connection 
with the administration of the immigration laws is 
violated, the district director shall report the facts to 
the Commissioner of Immigration and Naturalization 
and shall forward with his report the bond and all 
appurtenant documents . . 

SUMMARY OP ARGUMENT 

1. Appellant’s suit cannot be maintained because it is in 
reality a suit against the United States to which the United 
States is not a party and has not consented. If appellant 
prevails, the necessary effect of the judgment would be to 
compel the disbursement of public monies out of the United 
States Treasury. Thus, appellant seeks to require the 
sovereign to dispose of its property by sovereign action and 
consequently the suit is a suit against the United States and 
the District Court lacked jurisdiction. 

2. Assuming arguendo that the court had jurisdiction 
under the Administrative Procedure Act to review appel¬ 
lees’ forfeiture of appellant’s wife’s Alien Entry Bond, 
such forfeiture was neither arbitrary and capricious nor 
an abuse of discretion but supported by the facts of record. 
The bond was conditioned upon appellant’s wife leaving 
the United States on or before June 14, 1950. She did not 
timely depart and consequently the bond was breached and 
the surety became liable to the Government in the full 
amount of the bond as liquidated damages. 

ARGUMENT 

I 

Appellant’s Suit to Recover Certain Monies Heretofore Law¬ 
fully Collected and Paid into the United States Treasury Is an 
Attempt to Compel Government O ffi ce r s to Disburse Public 
Monies out of the Treasury and Cannot Be Maintained 
Because It Is a Suit Against the United States to Which the 
United States Is Not a Party and Has Not Consented. 

Appellant’s complaint below was fatally defective in sev¬ 
eral respects. In the first place, he named as defendants 
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the Attorney General, the Commissioner of Immigration 
and Naturalization, the District Director and the National 
Surety Corporation (J.A. 2), and simultaneously he prayed 
that the court order the departure bond be reinstated and 
the District Director or the Treasurer of the United States 
refund to him $500.00 theretofore collected on the bond 
(J.A. 7). Thus, a party—the Treasurer of the United States 
—against whom appellant sought relief was never named, 
much less served with a complaint, as a party defendant. 
Furthermore, it is obvious that none of the defendants 
below and appellees here have authority to refund the sum 
of the bond—$500.00—from public funds deposited in the 
account of the Treasurer of the United States. Secondly, 
the fact that appellant has named appellees as the defend¬ 
ants does not change the nature of his suit from a suit 
against the United States to a suit against individual of¬ 
ficers, since the question whether the United States is a 
party to a controversy is not determined by the mere nom¬ 
inal defendants on the record, but by ascertaining the effect 
of the judgment which can be entered. Minnesota v. Hitch¬ 
cock, 185 U. S. 373, 387 (1902); Boeing Air Transport v. 
Farley, 64 App. D.C. 162, 165, 75 F.2d 765 (1935), cert, de¬ 
nied, 294 U. S. 728. A reading of appellant’s complaint 
and of his prayer for relief (J.A. 1-7), demonstrates that 
the necessary effect of any judgment entered in appellant’s 
favor would affect the disposition of, and, indeed, require 
the disbursement of, the public monies from the Treasury. 
If appellant prevails in the instant suit, the result will be 
to compel the payment to appellant by the Treasurer of the 
United States of monies now in his custody in the Federal 
Reserve Bank, which monies reached his custody by virtue 
of payment on a bond executed pursuant to an act of Con¬ 
gress and regulations promulgated thereunder—to wit, the 
Immigration Act of 1924, 43 Stat. 162 and 8 C.F.R. §§ 119.3 
and 169.2-3(1949). A judgment obtained by appellant would 
require the sovereign to dispose of its property by sover¬ 
eign action and it follows that this suit is a suit against the 
United States. See Larson v. Domestic & Foreign Corp., 
337 U. S. 682, 691, note 11 (1949); Clackamas County, Ore. 
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v. McKay, 94 U. S. App. D.C. 108, 121, 219 F.2d 479 (1954), 
judgment vacated as moot, 349 U. S. 909 (1955). 

The present case is indistinguishable in principle from 
Mine Safety Co. v. Forrestal, 326 U. S. 371 (1945). In the 
Mine Safety case, which arose under the Renegotiation Act, 
the Secretary of the Navy notified the plaintiff, a Govern¬ 
ment contractor, that the Navy would direct Government 
disbursing officers to -withhold payments due plaintiff on 
contracts with the Government unless the plaintiff took 
action to eliminate certain profits found to be excessive. 
The plaintiff thereupon filed a complaint in the District 
Court against the Secretary of the Navy seeking declara¬ 
tory relief and an injunction and alleging in part that with¬ 
holding payments found to represent excessive profits would 
seriously interfere with plaintiff’s operations and with 
production of critical materials for the Government. The 
Supreme Court pointed out that the “sole purpose of this 
proceeding is to prevent the Secretary from taking certain 
action which would stop payment by the government of 
money lawfully in the United States Treasury to satisfy 
the government’s and not the Secretary’s debt to the appel¬ 
lant.” The Court noted that the requested relief would re¬ 
quire the government to relinquish ownership and posses¬ 
sion of the monies involved. It concluded: “In effect, there¬ 
fore, this is an indirect effort to collect a debt allegedly 
owed by the government in a proceeding to which the gov¬ 
ernment has not consented . . . Thus, though appellant de¬ 
nies it, the conclusion is inescapable that the suit is es¬ 
sentially one designed to reach money which the govern¬ 
ment owns.” Id., 326 U. S. at 375. (Emphasis supplied). 
The Court held that the government was an indispensable 
party to the suit and affirmed a dismissal of the complaint 
against the Secretary of Navy. The instant suit likewise 
is “essentially one designed to reach money which the gov¬ 
ernment owns.” 

This Court in the case of Haskins Bros. & Co., v. Mor- 
genthau, 66 App. D.C. 178, 1S1-182, 85 F.2d 677 (1936), 
cert, denied 299 U. S. 588, which concerned a suit to compel 
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the return to processors of processing taxes collected on 
account oil imported from the Philippines, said: 

“First. We think the suit is in effect one against the 
United States. It is brought against the Secretary of 
the Treasury, the Treasurer, and the Comptroller Gen¬ 
eral in their official capacities. It seeks to compel the 
payment of money now deposited in the United States 
Treasury. In this view the United States are necessary 
parties and, since they have not consented to be sued, 
the suit against the officers of the United States cannot 
be maintained. We know of no power in this or any 
other court to compel the Secretary of the Treasury 
or the Treasurer of the United States, in a suit brought 
against them in their official capacities, to pay out 
money in the treasury in a manner contrary to that di¬ 
rected by Congress. We hold these general principles 
to be axiomatic: 

First, that an act of Congress is necessary for the 
withdrawal of money from the public treasury; 

Second, that no suit can be brought to enforce the 
making of an appropriation; 

Third, that the Secretary of the Treasury and the 
Treasurer are officers of the United States holding of¬ 
fices established by law; that their duties are to receive 
and preserve the public money and not to disburse it 
except conformably to law; that as officers of the United 
States they have no right or estate in the public money 
or any other money in the treasury, whether earmarked 
as a special fund or as part of the general fund of the 
United States; that they are in effect mandatories of a 
limited and defined commission; 

Fourth, that where an obligation is cast upon a prin¬ 
cipal and not upon his agent, a court cannot enforce 
it against the agent as long as he is acting wholly as 
agent. 

In the instant case it is therefore of no consequence 
whether the act under which the tax was collected be 
constitutional or unconstitutional. The fact that the 


tax has been collected and deposited in the treasury 
by the collecting officials of the government renders the 
custodian of the fund impotent to withdraw the money 
and disburse it unless and until directed to do so by am 
act of Congress or until the United States shall submit 
to be sued to determine its disposition.” (Emphasis 
supplied). 

See also Cummings v. Hardee, 70 App. D.C. 18, 21,102 F.2d 
622 (1939); Moody v. Wickard, 78 U. S. App. D.C. 80, 82, 
136 F.2d 801 (1943); Robinson v. Deal, 79 U. S. App. D.C. 
241, 243, 145 F.2d 382 (1944). 4 

Appellant’s suit, having been against the United States 
and the United States not having been made a party de¬ 
fendant and not having consented to be sued, must fail be¬ 
cause the District Court lacked jurisdiction. And, a lack 
of jurisdiction in the district courts cannot be cured by re¬ 
sort to section 10 of the Administrative Procedure Act of 
1946, 60 Stat. 243, 5 U.S.C. § 1009 (1952). See Almour v. 
Pace, 90 U.S. App. D.C. 63, 65,193 F. 2d 699 (1951); Aktie- 
bolaget Bofors v. United States, 90 U.S. App. D.C. 92, 96, 
194 F.2d 145 (1951); State of Arizona v. Hobby, 94 U. S. 
App. D.C. 170, 172 (note 6), 221 F.2d 498 (1954). Appel¬ 
lant, who is really presenting a claim for money in the 
amount of $500.00 against the Government, may have avail¬ 
able to him an adequate remedy. He may bring action in 
the District Court for a money judgment against the United 
States pursuant to the Tucker Act, 62 Stat. 933, 28 U.S.C. 
§ 1346 (b) (1952). See DiBattista v. Swing, 135 F. Supp. 
938, 940-941 (D. Md. 1955). 

4 Courts do have power to compel executive officers to make pay¬ 
ments out of the Treasury of the United States when they refuse 
to perform a merely ministerial act which Congress or a court of 
proper jurisdiction has directed them to perform. Work v. Lynn, 
266 U.S. 161 (1924); Miguel v. McCarl, 291 U.S. 442 (1934); 
Higginson v. Schoeneman, 89 U.S. App. D.C. 126, 190 F. 2d 32 
(1951). In the instant case, however, appellees are not refusing 
to perform a ministerial duty which Congress or a court of proper 
jurisdiction has directed them to perform, but they are simply 
rejecting a claim for money against the United States. 


It is true, of course, that within the boundaries of the 
doctrine of sovereign immunity, there have developed two 
general categories where courts have assumed jurisdiction 
of actions notwithstanding that the relief, if granted, ob¬ 
viously would have to come from the sovereign. See gen¬ 
erally West Coast Exploration Co. v. McKay, 93 U.S. App. 
D.C.307, 213 F.2d 582 (1954), cert, denied 347 U. S. 989. 
The first is where the officer purports to act under author¬ 
ity of a statute or order which the court finds to be uncon¬ 
stitutional. No such allegation of unconstitutionality is 
even made in the instant case and none is possible. It is 
axiomatic that Congress has the power to impose conditions 
upon the admission of aliens, and, consequently, the statu¬ 
tory requirement imposed upon the alien of posting bond 
to insure his compliance with the conditions of his tem¬ 
porary admission can hardly be considered unconstitutional. 
The second exception to the rule of sovereign immunity ap¬ 
plies where the officer’s actions are delimited by statute; his 
actions beyond the statutory limitation are considered in¬ 
dividual, not sovereign actions, the theory being that his 
actions are ultra vires bis authority, and therefore they 
may be made the subject of specific relief. (E.g. Suppose 
that in the instant case, when appellant’s wife’s visa fixed 
her date of departure, as extended, at June 14, 1950, ap¬ 
pellees had declared her departure bond breached and for¬ 
feited by her failure to depart by May 14,1950. Such action 
would be clearly beyond their statutory and regulatory 
authority.) It should be noted, however, that in such cases 
the relief can be granted, without impleading the sovereign, 
only because of the officer’s lack of delegated power. A 
claim of error in the exercise of that power is not sufficient. 
Larson v. Domestic & Foreign Corp., supra, at 689. As this 
Court recently said in State of Arizona v. Hobby, supra, 
at 173: 

“The gravamen of the first allegation is not that ap¬ 
pellee’s predecessor exceeded his authority in ruling 
upon the Arizona plan but that he made an erroneous 
ruling. Erroneous action taken in the exercise of an 
admittedly validly delegated power is ‘inescapably the 
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action of the United States and the effort to enjoin it 
must fail as an effort to enjoin the United States.’ ” 

In the instant case, there can be no basis for any asser¬ 
tion that appellees in any sense acted beyond their statutory 
authority. The action of appellees in declaring the de¬ 
parture bond breached and forfeited was proper according 
to the statute—43 Stat. 162—and the regulations promul¬ 
gated thereunder—8 C.F.R. §§ 119.3 and 169.2-3 (1949). 
Although appellant’s complaint contains a broad charge of 
illegal, arbitrary, and capricious action on the part of ap¬ 
pellees in declaring the departure bond breached, it will 
be found, on closer examination of appellant’s complaint, 
that what really is alleged here is error in the exercise of 
legal authority. In fact, appellant’s complaint may be suc¬ 
cinctly, and fairly, summarized to be that appellees were 
asked to exercise a little leniency, and they refused to do so. 
Appellees were asked to overlook the breaking of an agree¬ 
ment entered into under authority of law and they chose 
not to do so. Clearly, there has been no ultra vires action 
by appellee officers of the Government. 

n 

Appellees' Forfeiture of Appellant’s Wife’s Alien Entry Bond 
Was Neither Arbitrary and Capricious Nor an Abuse of Dis¬ 
cretion Because Such Bond Was Conditioned upon Her 
Leaving the United States On or Before June 14, 1950, and 
She Failed to Do So. 

Assuming arguendo that appellant’s suit was not a suit 
against the United States, that there was no lack of juris¬ 
diction in the District Court and that the suit might be 
maintained pursuant to the Administrative Procedure Act 
for judicial review of final administrative actions, appel¬ 
lant’s case must also fail on the merits. The pertinent facts 
of record are undisputed: As a prerequisite to the admission 
—for temporary residence as a visitor—of the alien herein 
involved, a $500.00 bond was posted; such bond was con¬ 
ditioned upon the alien’s departure on or before the date 
fixed in her visitor’s visa (J.A. 3); the Immigration 
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and Naturalization Service extended the alien’s time of 
departure until June 14,1950 (J.A. 4,17); the alien did not 
request an extension of time for departure and did not 
depart from the United States on or before June 14, 1950, 
but remained unlawfully in this country (J.A. 5); and 
appellee District Director declared appellants’ wife’s 
departure bond breached by reason of her failure timely 
to depart and appellee Commissioner of Immigration and 
Naturalization affirmed (J.A. 6, 20). 

In order for a court reviewing administrative agency 
action under Section 10 of the Administrative Procedure 
Act to set it aside as unlawful, the administrative findings 
and conclusions must be found to be arbitrary, capricious 
or an abuse of discretion. But an agency’s action is deemed 
“arbitrary, capricious, or an abuse of discretion” only if 
such action is unsupported by a rational and substantial 
basis in the evidence and in the law or is the result of an 
error of law. United States ex ret. Beck v. Neelly, 202 F.2d 
221, 223 (7th Cir. 1953), cert, denied, 345 U. S. 997; National 
Labor Rel. Bd. v. Minnesota Min. & Mfg. Co., 179 F. 2d 323, 
325 (8th Cir. 1950). Applying this standard to the pertinent 
facts of the instant case, as set out above, it must be con¬ 
cluded that no arbitrary or capricious action or abuse of 
discretion on the part of appellees can be shown. The most 
that can be urged on behalf of appellant is that appellees 
were asked to exercise leniency and they refused to do so. 
The facts of record clearly show that the conditions of the 
bond were breached, the surety’s liability became fixed in 
the amount of $500.00 as liquidated damages, and the Gov¬ 
ernment was entitled to demand and receive payment. 

Appellant contends that the bond was forfeited upon 
narrow and technical grounds. It has been held uniformly 
that where an alien has failed to comply with any of the 
conditions of a bond executed on his behalf, the bond has 
been breached and the surety is liable to the Government 
in the full amount of the bond as liquidated damages. 
United States v. Olson, 47 F.2d 1070 (8th Cir. 1931); United 
States v. Goldberg, 40 F.2d 406 (2nd Cir. 1930); Malta v. 
Tillinghast, 33 F.2d 64 (1st Cir. 1929\- Kavounas v. United 



States, 89 F. Supp. 689 (Ct. Cl. 1950); Watzek v. United 
States, 134 F. Supp. 605 (S.D. N.Y. 1955); Palumbo v. Union 
Indemnity Co., 19 F. Supp. 418 (D. Mass. 1937); United 
States v. Andreano, 36 F. Supp. 821 (D.R.I.1941); Costas v. 
Holton , No. 53 C 2352, N.D. Ill., March 1,1956. Kcuvounas v. 
United States, supra, seems particularly pertinent to the in¬ 
stant case. There, in dismissing a suit brought to recover 
the amount of an alien bond declared breached and already 
forfeited, the court said (at 691): 

“As a general proposition, courts are reluctant to 
declare forfeitures of bonds on narrow and technical 
grounds, but in this case the conditions of the bond have 
been clearly breached as the facts plainly disclose. 

“In the first place, it is obvious that the alien re¬ 
mained in the United States beyond the extended time, 
which conditioned his right to remain in this country. 
Originally obligated to depart on or before February 
18, 1940, extensions were granted which permitted him 
to remain until December 10, 1940. Not only did he 
not depart by this time but he remained in this coun¬ 
try apparently unconcerned over the date set for his 
departure until he was arrested in May, 1942. Thus, 
for a period of almost two and a half years he remained 
in defiance of not only his obligation to a hospitable 
country but of the obligation of his surety to see that 
he actually departed from this country by December 
10, 1940.” 

The facts of record plainly disclose that the wife of appel¬ 
lant breached the condition upon which her departure bond 
was predicated and, although the circumstances may be 
such as to create sympathy for appellant, the collection 
of the bond by the United States was lawful. 


* 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Robert L. Toomey, 

John W. Kern, III, 

Assistant United States Attorneys. 
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IN THE 


llttttfii States fflmirt of Appeals 

For the District of Columbia Circuit 


No. 13,240 


ALFRED H. ADLER, Appellant . 


v. 

HERBERT C. BROWNELL, Attorney General of the 
United States of America, 

JOSEPH SWING, Commissioner of Immigration & 
Naturalization Service, et al., and 

NATIONAL SURETY CORPORATION, Appellees. 


Appeal from the United States District Court for the 
District of Columbia 


REPLY BRIEF OF APPELLANT 


In reply to Argument I of appellees ’ brief, appellant re¬ 
spectfully submits as follows: 

It is well settled law that the prayer for relief clause is 
not determinative as to whether or not a complaint states 
a good cause of action, C. J. S., “Pleading”, sec. 95, pp. 
235-239. Appellant herein is merely seeking an order an¬ 
nulling the quasi-judicial determination and order of the 
District Director herein “declaring the departure bond 
breached and forfeited”, appellees’ brief, p. 12. Contrary 
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to appellees’ suggestion on page 10 of their brief, appellant 
must first obtain a judicial annullment of the instant quasi¬ 
judicial order in order to be able to sue for a money judg¬ 
ment under the Tucker Act, 62 Stat. 933, 28 U. S. C. sec. 
1346 (b), Di Battista v. Swing, 135 Fed. Supp. 938, 940. 
Appellant has no adequate remedy at law, other than the 
instant statutory action pursuant to section 10 of the Ad¬ 
ministrative Procedure Act of 1946, 60 Stat. 243, 5 U. S. C. 
sec. 1009 (1952). A dictum in the Di Battista case, supra, 
would indicate that the instant action could be maintained 
with the District Director “as the sole defendant’’, 135 
Fed. Supp. 938, 941. Appellant, in asking for a reversal 
of the order and judgment herein appealed from, is merely 
seeking the reinstatement of the Alien Entry Bond herein 
and a judicial declaration that the action of the District 
Director herein was illegal. See Shaughurssy v. Pedreiro . 
349 U. S. 48. 

In reply to Argument II of appellees’ brief, appellant re¬ 
spectfully submits as follows: 

Appellees contend, brief, p. 13, that “ * * # ; the alien did 
not request an extension of time for departure * * * ” 
Appellant’s petition and affidavit (J. A. 3-4, 17) make it 
abundantly clear that the alien herein, in good faith, ex¬ 
hausted every administrative avenue open to her. The 
facts, circumstances and background of the case at bar 
defy comparison with the Kavounas or any other case 
cited by appellees in their bi-ief, pp. 13-14 (J. A. 17-20). 
Mo administrative hearing was undertaken by the District 
Director to ascertain the truth or falsity of any of the 
material facts or circumstances that prevented the alien’s 
timely departure. Indeed, appellees’ motion for summary 
judgment conceded the truth of appellant’s allegations as 
well as the good faith of the alien at every stage of her 
case. Appellant is not seeking “sympathy” or “leniency” 
as maintained by appellees, brief, pp. 13, 14. Appellant is 


3 


seeking due process of law. The latter encompasses quasi¬ 
judicial action by an administrative officer in consonance 
with the provident exercise of quasi-judicial discretion. 
See Hecht v. Monaghan, 307 N. Y. 461, 468, 470. The Dis¬ 
trict Director herein has acted as though he were merely a 
ministerial officer and in so doing has been guilty of an 
improvident exercise of the discretion residing within his 
quasi-judicial office. His quasi-judicial determination and 
order demonstrates the egregious consequences of his arbi¬ 
trary and capricious procedure. Where are the “adminis¬ 
trative findings and conclusions” and “evidence,” ad¬ 
verted to by appellees on page 13 of their brief? The Dis¬ 
trict Director’s action is indeed “unsupported bv a rational 
and substantial basis in the evidence.” 

The District Director’s order is also the result of an 
“error of law,” appellees' brief, p. 13. Section 169.3 of 
8 C. F. R. (1949) contains the following language, in addi¬ 
tion to that cited by appellees on page 6 of their brief: 

“ * • • such authority to cancel shall include any 
case in which none of the conditions of the bond had 
been violated and all of the conditions ceased to have 
effect because: 

“(a) The alien departed, or was deported, from 
the United States; 

ll » « • yy 

The alien herein was, because of her physical circumstances, 
exemplary conduct, and good faith throughout, encouraged 
and aided to “depart” from the country and re-enter le¬ 
gally with an immigration visa (J. A. 5, 20). The alien 
having “departed” before any violation had been declared, 
“all of the conditions” of said bond had “ceased to have 
effect bcause: (a) the alien departed, * * *, from the United 
States; • * • ” 
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Significantly enough, the alien herein has not caused any 
expense to any agency of federal, state or local government, 
8 C. F. R. 169.3 (1949). 

Appellant submits that the District Director’s order “is 
unsupported by a rational and substantial basis in the evi¬ 
dence and in the law or is the result of an error of law,” 
appellees’ brief, p. 13. 

CONCLUSION 

Wherefore it is respectfully submitted that the order 
and judgment of the District Court be reversed and the 
petition remitted to the District Court with appropriate 
directions. 

Respectfully submitted, 

Alfred H. Adler 

Pro Se 






